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IN THE COURT OF ADDITIONAL DISTRICT JUDGE, FTC, SONITPUR  
AT TEZPUR 

 

T.S. (Matromonial) NO. 101 Of 2018 

Present: Shri S. K. Ghosh, 
Addl. District Judge(FTC), 
Sonitpur,Tezpur. 
 

Sri Lakhyajyoti Sarmah.  
…………… Plaintiff/Petitioner. 

    -Versus- 
 

Smti. Mayuri Sarmah, 
 

…………… Opp. Party/Respondent. 
 

Mr. P. C. Sarma & ors.      ………..Learned Advocate for the plaintiff/petitioner. 

Mr. A. K. Mahanta & ors    ………..Learned Advocate for the Opp. Party/respondent. 

Date of recording evidence : 14.12.2018;2.1.2019;18.1.2019;13.2.2019;16.5.2019 & 2.9.2019 

Date of hearing argument : 14.12.2021. 

Date of delivery of Judgment: 23.12.2021 

 

J U D G M E N T         AND         O R D E R. 

 

1.  This is an application u/s.13(1) (ia) of the Hindu Marriage Act, 1955 for 

dissolution of marriage by a decree of divorce. The plaintiff/petitioner‟s case, 

in brief, is that petitioner and the respondent got married on 12.03.2017 

according to Hindu rites and customs and they started their conjugal life at the 

residence of the petitioner. But they could not live happily and peacefully for 

about 1 month from the date of their marriage because the respondent 
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started to create nuisance by using slang languages in the family of the 

petitioner without any basis or ground. Gradually the respondent started to 

rebuke the petitioner, the mother of the petitioner and the father of the 

petitioner by creating an unhygienic atmosphere in the family of the 

petitioner. The respondent used to visit her paternal house frequently without 

asking the petitioner or his parents and every time the respondent had to take 

back to her matrimonial home by the petitioner. Another most important act is 

that the respondent refused to consummate physical relationship with the 

petitioner regularly, which amounts to great mental cruelty to the petitioner. 

Every night, the respondent expressed that she never expected for a baby as 

she did not want to become a mother. On the other hand the petitioner was 

frequently called as coward at night in their bed-room saying that the 

petitioner has been spending his life as like a servant of his parents. Even the 

respondent did not spare the married sister and brother-in-law of the 

petitioner. During the period of their conjugal life, the respondent went out of 

her matrimonial home with bag and baggage for 3 times and after 4/5 days 

the respondent had to take back by the petitioner and every time the 

respondent came back with the petitioner without her will but under objection. 

On the night of 05.09.2017, an altercation was taken place between the 

petitioner and the respondent in connection with their physical relationship 

and in the morning of 06.09.2017, the respondent went out of the house of 

the petitioner by taking some pairs/pieces of wearing clothes and her gold and 

silver jewellaries with her without asking/taking permission of the petitioner 

and of the parents-in-laws of the respondent only saying that she left her 

matrimonial home for forever. The petitioner went to the house of the parents 

of the respondent on 09.09.2017 to take her back, but the respondent did not 

come to the house of the petitioner by using some slang and filthy languages 

against the petitioner. On 28.09.2017 the 1st day of Durga Puja of 2017, the 

petitioner again went to the house of the parents of the respondent to bring 

the respondent to her matrimonial home, but that time also the petitioner 
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could not bring her to the company of the petitioner. On 31.12.2017, Sri Anjan 

Kalita, the brother-in-law of the petitioner and Smti. Munmun Kalita (Sarmah) 

elder sister of the petitioner discussed with the brother-in-law of respondent 

about sending the respondent to her matrimonial house and he gave 

assurance that he would try his best for sending her back. Surprisingly the 

respondent lodged an FIR before the O/C, Tezpur Police Station on 

06.01.2018 against the petitioner, Smti. Rina Sarmah, the mother of the 

petitioner and Sri Anjan Kalita and his wife Smti. Munmun Kalita Sarmah with 

complete false allegations of committing offence u/s 498 (A) of IPC. After 

investigation I/O submitted charge sheet against the petitioner out of 4 

persons named in the ejahar finding no incriminating materials against them. 

The corresponding GR. Case No. 61/2018 arising out of Tezpur P.S. Case No. 

33/2018 is now pending in the Court of Additional Chief Judicial Magistrate, 

Sonitpur, Tezpur. The petitioner is serving as a computer assistant on 

contractual basis in the office of the Block Development Office, Balipara 

receiving an amount of Rs.9,240/- (fix pay) which is only monthly earning. But 

the respondent is serving as a lecturer at Balipara Junior College, and as a 

part time subject teacher in Higher Secondary section at Balipara Higher 

Secondary School. Further she has been earning a handsome amount as a 

private tutor and thereby the respondent has been earning not less than 

Rs.40,000/- per month from all sources. Since the date of leaving the house of 

the petitioner, the respondent has not returned back to the company of the 

petitioner. There is no possibility of re-starting their conjugal life between the 

petitioner and the respondent only for the reason of intolerable cruelties 

created by the respondent towards the petitioner and his old and ailing 

parents. The cause of action for filing this petition arose on and from 

06.01.2018, and 18.01.2018 and the cause of action is still subsisting. It is 

therefore, prayed to pass a decree for dissolution of the marriage between the 

petitioner and the respondent on the ground of cruelty. 
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2.  The Opp. Party/respondent entered appearance on receipt of 

summons and contested the case by filing her written statement. She has 

although admitted statements made in para 1 to 4 of the petition but denied 

all other statements made in rest paragraphs of the petition and put the 

petitioner strict proof thereof. She has also contended that suit of the 

plaintiff/petitioner is not maintainable and denying the entire allegations of the 

plaintiff/petitioner has stated inter alia that she is a well-educated woman and 

hails from a respected family. It is unthinkable on the part of the respondent 

to utter “slang” words in the matrimonial home having been raised in a 

cultured family. The respondent was a versatile singer and a very popular 

person. An woman from such a cultured background and upbringing can never 

be so naive and rowdy to use “slang” language in the matrimonial home only 

one month after marriage and thereafter start rebuking the mother-in-law and 

the father-in-law. On every occasion the respondent visited her parental home 

with knowledge and consent of the petitioner. On some occasion the 

petitioner went to the respondent‟s parental home to bring her back to the 

matrimonial home. It is not true that the respondent refused to “consummate” 

physical relationship with the petitioner. The fact of the matter is that the 

mother-in-law was not shy of showing her possessiveness over the petitioner. 

The Mother-in-law instructed her son not to become a father in the near 

future. Therefore the obedient petitioner avoided physical relation with the 

respondent on the days in a calculated way so that the respondent does not 

get pregnant. The respondent met with cold response from the petitioner on 

the relevant days of her cycle when the respondent made earnest approach to 

the petitioner. It was the petitioner not the respondent for whom the 

respondent failed to become pregnant. As such for the disinclination for 

procreation of the petitioner, sometimes she called the petitioner a coward at 

night in the bedroom. The habitual drunker husband, the mother-in-law‟s 

possessiveness on her son, the unwanted interference of the married sister 

made the respondent once leave the matrimonial home. The petitioner was 
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directed by the mother-in-law to ask the respondent not to wear her sunglass. 

On one occasion when the respondent was coming out of home in the bike of 

the petitioner, on the road the petitioner asked the respondent to take off her 

sunglass but the respondent refused to take off her sunglass. The petitioner 

stopped the bike and made the respondent get off from the bike and drove off 

leaving the respondent stranded on the road. The respondent thereafter went 

straight to her parental home and from there called the father-in-law. Even 

after asked by the father-in-law the respondent did not return to the 

matrimonial home and after four/five days the petitioner went and brought 

the respondent back to the matrimonial home. In fact respondent was not 

accepted as a new member to the matrimonial home. The mother-in-law 

treated the respondent as an intruder/barrier between herself and the 

petitioner. The married sister and her husband conducted themselves as the 

master of the matrimonial home and ruled over the respondent as the self-

styled guardian of the respondent. The meek husband had no courage to 

stand against his mother, the sister and her husband. Rather the petitioner 

blamed the respondent for everything happened in the household. The 

petitioner used to physically assault the respondent under influence of alcohol 

for no fault of the respondent. The respondent was determined to gain her 

pride of place in the matrimonial home. As such she silently withstood the 

humiliation and the physical and mental torture with the hope that someday 

good sense shall prevail upon the petitioner and shall endeavor to have a 

normal conjugal life with the respondent. But the dream of the respondent 

was shattered on 05.09.2017. On that day in the afternoon the respondent 

was suffering from headache and was resting on bed. The mother-in-law was 

shouting at this, the respondent became irritated and committed the mistake 

in telling the father-in-law that she would go to her parental home tomorrow 

to help her parental family in the preparation for the marriage of her elder 

brother which was fixed on 15th October, 2017. At this the petitioner became 

furious and started to beat the respondent mercilessly. The respondent 
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sustained injury and thereafter during the night informed the elder brother 

about the incident. The elder brother reached next morning and took the 

respondent to the B.K. Memorial Hospital. The petitioner however admitted 

beating the respondent before the doctor the elder brother. The doctor 

advised the respondent to take rest and administered a saline. The elder 

brother left the respondent in the hospital and directed the petitioner to take 

care of the respondent. But the petitioner instead took respondent to the 

matrimonial home at about 2 P.M. and asked to pack a bag and forced out of 

home with him and reached the parental home of the respondent in the 

evening of 06.09.2017. Leaving the respondent at her parental home the 

petitioner returned to Tezpur on the same day. It is also a blatant lie that the 

brother-in-law of the petitioner ask the brother-in-law of the respondent to 

arrange the return of the respondent to the matrimonial home. Rather Sri 

Anjan Kalita informed the brother-in-law of the respondent that the petitioner 

shall file a divorce case against the respondent. With regard to income of the 

petitioner, the petitioner is put to strictest proof. It also pertinent to mention 

here that respondent left her things which she took to the matrimonial home 

at the time of her marriage in the matrimonial home. It is therefore prayed to 

dismiss the petition for a decree of divorce u/s 13 (1) (i-a) of Hindu Marriage 

Act 1955.  

 

3. Upon perusal of the pleadings of the respective parties, the following 

issues were formulated by my learned predecessor for adjudicating the matter 

in controversy between the parties. 

1. Whether there is any cause of action for the petition/suit? 

2. Whether the petition/suit is maintainable? 

3. Whether the petitioner was subjected to cruelty by the 

respondent? 

4. Whether the respondent deserted the petitioner without any 

reasonable excuses? 



Page 7 of 19 
 

5. Whether the respondent has also subjected to cruelty by the 

petitioner? 

6. Whether the petitioner is entitled to get the decree of 

divorce, as prayed for? 

7. To what relief(s), the parties are entitled to? 

 

4.    In support of the suit/case the petitioner examined as many as three 

witnesses whereas defendant submitted evidence on affidavit of two witnesses 

but DW-2 did not turn up for cross examination, consequently, the respondent 

herself alone examined as DW-1 in support of her case. 

 

DISCUSSION, DECISION AND REASONS FOR THE DECESION: 

5.   Heard argument advanced by the learned counsel for both sides at 

length and also have carefully gone through the entire evidence on record and 

exhibited documents of the petitioner. 

6.  In course of argument learned counsel for the petitioner relied on the 

following decisions in support of the case of the petitioner:  

1. Bismita Saikia-Vs- Pranjal Dutta reported in 2018(3) GLT 

420. 

2. Smt. Kamla Devi-Vs- Balbir Singh decided by Hon‟ble 

Jammu and Kashmir High Court. 

3. Anil Bhardwaj-Vs- Smt. Nirmlesh Bhardwaj decided by 

Hon‟ble Delhi High Court. 

4. S. Indrakumari-Vs- S. Subbaiah decided by Madras High 

Court. 

5. Manorama-Vs- Karan Singh decided by Hon‟ble Punjab 

and Haryana High Court. 
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7.   Whereas learned counsel for the Opp.Party/respondent put reliance on 

the following decisions : 

1. Samar Ghosh-Vs- Jaya Ghosh reported in (2007) 4 SCC 

511. 

2. Praveen Mehta-Vs- Inderjit Mehta reported in AIR 2002 SC 

612. 

3. A. Jayachandra-Vs- Aneel Kaur reported in 2004 Legal 

Eagle (SC) 1093. 

8.   I have meticulously gone through the decisions mentioned hereinabove, 

put reliance by the respective parties. 

I S S U E   No.1. 

9.    This issue is pertaining to cause of action. Cause of action is nothing 

but bundle of facts which gives rise ground for claiming relief on infringement 

of right of the party concerned.  

10.  Upon perusal of the pleadings of the respective parties it appears that 

the petitioner asserted that the respondent deserted him and treated with 

mental cruelty denying marital obligation. He also asserted that the 

respondent rebuked the parents, sister and brother-in-law of the petitioner 

and also filed a false case u/s.498(A) IPC which is pending in the Court of 

learned Additional CJM, Sonitpur, Tezpur. 

11.  On the contrary the respondent in her written statements denying the 

allegations of the petitioner stated that it is the petitioner and his family 

members who has tortured her and made her life miserable. She has also 

stated that the petitioner is habitual drunker and used to physically torture her 

and compelled to leave her matrimonial home. As such she has filed a case 

u/s.498(A) IPC. She has also stated that the petitioner is a hand pack son of 

his mother and does not discharge his marital obligation during the relevant 
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period so that the respondent does not become pregnant as per wish of the 

mother of the petitioner. 

12.  From the respective assertions and denial of the parties and the fact of 

filing of case u/s.498(A) IPC it is apparently clear that the relation between 

the parties are not cordial and the respondent is admittedly living in the house 

of her parents, which is going to show that there is cause of action for filing 

this suit. Hence, this issue is decided in affirmative. 

I S S U E   No.2. 

13.  Upon perusal of the petition filed by the petitioner it transpires that the 

petition has been filed impleading necessary party within the territorial 

jurisdiction paying requisite court fee before the competent Court having 

jurisdiction. Although the Opp. Party/respondent in her written statements 

contended that the suit/case of the petitioner is not maintainable but no 

specific ground for non-maintainability of the suit is mentioned in the written 

statements save and except the assertions that the petitioner ought to have 

filed the case for judicial separation, which can even be granted in a suit/case 

filed for divorce. 

14.  In the above premises it appears that there is no impediment in respect 

of maintainability of the instant suit/case before this Court. So, the suit/case is 

maintainable in it‟s present form. Hence, this issue is decided in affirmative. 

I S S U E   No.3. 

15.  The petitioner himself examined as P.W-1, Jogendra Nath Sarma is 

examined as PW-2, Smti Munmun Sarma Kalita is examined as PW-3 Anjan 

Kalita is examined as PW-4 respectively and all those PWs have reiterated the 

story of the plaint/petition in their evidence. The Opp. Party/respondent 

herself examined as DW-1 in support of her pleas taken in the written 

statements. 
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16.  PWs are thoroughly cross examined by the Opp.Party/respondent. 

During cross examination PW-1 stated that they are three members in his 

family, i.e. himself, and his parents. His married sister lives in Duliajan. Till 

separation, with the respondent, she has not conceived. During six months, 

the marriage was consummated for 2/3 times. He does not take alcohol. PW-2 

during cross examination stated that he supports the prayer of his son seeking 

divorce from his wife (Opp. Party). There occurred no conflict between him 

personally with the Opp. Party. He does not know what type of interaction 

took place between petitioner and Opp. Party on 05.09.2017. PW-3 during 

cross examination stated that she has not seen the conflicts between 

petitioner and Opp. Party personally but, her brother used to inform her over 

phone regarding the conflicts. PW-4 in his cross examination stated that as 

per Hindu customs, after marriage co-habitation starts after two days of 

marriage. After four days of co-habitation, Opp. Party started ill-treating her 

parents-in-law. 

17.  The Opp.Party/respondent herself examining as DW-1 reiterated the 

averments of her written statements in her evidence. 

18.  During cross examination she has stated that on being dropped by her 

husband on 06.09.2018 she has been living in the house of her parents and 

did not return to her matrimonial home. Although she used to make phone call 

to her husband but her husband does not pick up her phone call. She cannot 

take decision of resuming conjugal life with her husband. Although she left her 

matrimonial home about a year back but till date she could not take decision 

of resuming marital life with her husband. She has not mentioned in her 

written statements and evidence that she is ready to lead conjugal life with 

her husband nor she has filed any petition for restitution of conjugal life. After 

leaving the matrimonial home, she has sent some messages to her husband. 

She has denied all the suggestions thrown from the part of the petitioner side. 
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19.  From the evidence of the PW-1 it appears that the conflict between the 

petitioner and the respondent is totally private one and as such neither the 

father (PW-2) nor the sister (PW-3) of the petitioner are conversant with the 

reasons of conflict. But the petitioner in his petition as well as evidence and 

even during cross examination candidly stated that the marriage with the 

respondent was consummated for 2/3 days only during six months. So, it 

became apparent that the dispute cropped up with the respondent on refusal 

of physical relation by the respondent. PW-4 being the brother-in-law who is 

supposed to conversant such kind of private affairs between his brother-in-law 

and his newly married wife according to prevailing customs, in his cross 

examination stated that after four days of co-habitation, Opp. Party started ill-

treating her parents-in-law. Further, the respondent in her written statements 

although denied all the allegations brought against her by the petitioner but 

her denial are evasive in manner so far physical relation is concerned. It may 

also be pertinent to mention here that in the written statements, the 

respondent asserted that during her days of circle, she received cold response 

from the petitioner in respect of physical urge and as such she used to scold 

the petitioner as coward, which inherently carries admission on the part of the 

respondent that the physical relation between them was not up to the mark of 

normal satisfaction. Further evidence of the Opp. Party reveals that she is not 

interested to resume conjugal life with the petitioner in as much as she has 

neither prayed for reunion nor she has taken decision for leading conjugal life 

with the petitioner. 

20. Physical relation between the married couple is a marital obligation of 

the spouses for each other and herein this case it is overwhelmingly 

established from the evidence discussed herein above that the petitioner was 

deprived of physical relation from the end of respondent continuously till date.  

21.  Now, it is to be decided that whether refusal of sexual intercourse such 

a prolong period is a cruelty.  
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22.  Although cruelty is a ground of divorce according to Sec.13(i-a) of 

Hindu Marriage Act,1955 but cruelty is not defined. The Hon‟ble Apex Court of 

the Country in a catena of decisions held that cruelty are of two kinds, viz: 

Physical and Mental. Herein, this there is no allegations on the part of the 

petitioner about any physical cruelty over him but the allegations brought 

against the respondent is denial of sexual intercourse. 

23.  In the instant case there is nothing available on record that denial of 

sexual intercourse by the respondent has been occasioned on account of any 

kind of suffering from diseases or incapabilities. That apart the respondent has 

been living in the house of her parents since 06.09.2017 and she has not 

taken decision for resuming conjugal life with the petitioner and thereby she 

has deprived the petitioner from his legitimate expectation of physical relation 

with his legally married wife. So, it can be inferred that the denial of sexual 

intercourse on the part of the respondent is voluntary and deliberate.   

In the decision of Samar Ghosh-Vs- Jaya Ghosh reported in 

(2007) 4 SCC 511 the Hon‟ble Supreme Court referring the decision of Chetan 

Dass-Vs- Kamla Devi wherein it has been held that “The institution of marriage 

occupies an important place and role to play in the society, in general. 

Therefore, it would not be appropriate to apply any submission of „irretrievably 

broken marriage‟ as a straitjacket formula for grant of relief of divorce. This 

aspect has to be considered in the background of the other facts and 

circumstances of the case.” 

In the case of Praveen Mehta-Vs- Inderjit Mehta reported in 

2002 Legal Eagle (SC) 612 the Hon‟ble Supreme Court held that “In the case 

of mental cruelty it will not be a correct approach to take an instance of 

misbehavior in isolation and then pose the question whether such behavior is 

sufficient by itself to cause mental cruelty. The approach should be to take the 

cumulative effect of the facts and circumstances emerging from the evidence 
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on record and then draw a fair inference whether the petitioner in the divorce 

petition has been subjected to mental cruelty due to conduct of the other.” 

The Hon‟ble Apex Court in the case of A. Jayachandra-Vs- Aneel 

Kaur reported in 2004 Legal Eagle (SC) 1093 held that “A too technical and 

hypersensitive approach would be counter-productive to the institution of 

marriage. The Courts do not have to deal with ideal husbands and ideal wives. 

It has to deal with particular man and woman before it.” 

24.  But the case in hand is on totally different footing as that of the above 

decisions relied upon by the learned counsel for the petitioner in as much as 

there was not a single occasion for denying sexual intercourse by the 

respondent nor the conduct on the part of the respondent shows that she 

tried to maintain cordial relation with the petitioner for the interest of 

continuing their marital life. As such the above decisions has no bearing in this 

instant case. 

On the contrary the Hon‟ble Apex Court in Samar Ghosh-Vs- Jaya 

Ghosh(supra) referring the case of Vinita Saxena-Vs- Pankaj Pandit wherein it 

has been held that “37. As to what constitutes the required mental cruelty for 

the purposes of the said provision, will not depend upon the numerical count 

of such incidents or only on the continuous course of such conduct but really 

go by the intensity, gravity and stigmatic impact of it when meted out even 

once and the deleterious effect of it on the mental attitude, necessary for 

maintaining a conducive matrimonial home.” 

Similarly the Hon‟ble Delhi High Court in the case of Anil 

Bhaardwaj-Vs- Smt. Nirmlesh Bhardwaj and  Hon‟ble Madras High Court in the 

case of S. Indrakumari-Vs- S. Subbaiah held that refusal by wife to have 

sexual intercourse amount to cruelty. 
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25.  Now coming back to the factual background of the instant case, it 

appears that during the period of six months stay of the respondent with the 

petitioner, there has been 2/3 occasions of having physical relation between 

the parties according to the petitioner and the respondent has not denied the 

same categorically nor she has asserted that there was more times of physical 

relation between them during her six months stay with the petitioner in the 

one hand and on the other hand she has filed a case u/s.498(A) IPC against 

her husband and in-laws after four months of leaving her matrimonial home 

on the allegation of physical torture but she has not submitted any document 

of her medical treatment. Rather contesting the instant case she has alleged 

physical torture upon her by her husband, mother-in-law, sister-in-law and her 

husband but police even did not find any prima facie materials to charge sheet 

the respondent‟s mother-in-law, sister-in-law and her husband. Furthermore 

the respondent has been living in her parental house since 06.09.2017 but till 

date she could not take decision for resuming conjugal life with the petitioner, 

which clearly shows that the respondent by denying sexual intercourse to the 

petitioner during her six months stay in her parental house not only put the 

petitioner in mental cruelty but also continuing the same till date by neither 

taking decision to resume conjugal life nor to concede the prayer of divorce 

made by the petitioner before this Court. 

26.  Although the petitioner asserted that the respondent rebuked his 

parents, sister and brother-in-law but neither his father, sister and brother-in-

law corroborated his evidence and as such it is not established that the 

respondent rebuked her in-laws in slang language. 

27. Nevertheless, in view of the discussion made above, it is established 

that the respondent put the petitioner in mental cruelty. Hence, issues are 

decided in affirmative. 
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I S S U E   No.4 and 5. 

28.  Both the issues being co-related to each other, they are taken together 

for the convenience of discussion and appreciation of evidence. 

29. DW-1  in her cross examination stated that in her written statements 

she has alleged torturing her by her husband, mother-in-law, sister-in-law and 

the husband of her sister-in-law. She has not submitted medical documents of 

her treatment which she took after coming from her matrimonial house. She 

left her matrimonial home on 06.01.2018 and after 4 months thereafter she 

lodged ejahar against her husband, mother-in-law, sister-in-law and the 

husband of her sister-in-law. On the basis of the said ejaharTezpur P.S. Case 

No.33/2018 u/s.498(A) IPC has been registered. Subsequently the said case 

has been registered as G.R. Case No.61/18 and her husband has been only 

charge sheeted in that case and the same is pending in the Court of the CJM 

for trial. 

30.  From the above ratio of evidence of the DW itself it is apparent that 

although the Opp. Party alleged of torture upon her by her in-laws but she has 

neither submitted any medical documents of her treatment substantiating any 

injury being sustained due to physical torture nor there is any iota of evidence 

is adduced by the Opp. Party in respect of any mental torture upon her. But 

surprisingly there is clear evidence that the Opp. Party lodged ejahar against 

her in-laws after four months from the date of leaving of her matrimonial 

home, which bears huge doubts about the genuinety of the allegations of 

torture upon her in as much as there is no explanation as to why she has 

lodged the ejahar after four months of leaving the matrimonial home.  

31.  Further from the contents of the written statements as well as evidence 

of the respondent it appears that respondent alleged that on 05.09.2017 her 

husband assaulted her mercilessly and as such she sustained injury and during 

night she informed the matter to her elder brother and her elder brother 
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reached next day morning and took her to B.K. Memorial Hospital. The 

petitioner however admitted of beating her before the doctor and her elder 

brother. Doctor advised her rest and her husband took her and left in the 

house of her parents on 06.09.2017. Again 09.09.2017 the petitioner went to 

her parents house but did not show any interest to bring her back to her 

matrimonial home and as such since 06.09.2017 she has been staying in the 

house of her parents.   

32.  But interestingly the respondent neither examined the concerned doctor 

or her elder brother to substantiate the fact that the petitioner admitted 

before the doctor and her elder brother that he has assaulted the respondent 

rather she has withheld the said evidence, which gives adverse inference 

about the truthfulness of the allegations of torture upon her in the one hand. 

On the other hand it is stated by respondent that on 09.09.2017 the petitioner 

went to her parents house but did not show any interest to bring her back and 

as such she stayed in her parents house. Had if been the petitioner not 

interested to bring back the respondent, obviously he might not have visited 

her parental house. Even if the version of the respondent is accepted to be 

correct for the shake of argument then also what prevented her to accompany 

the petitioner to her matrimonial home if she was/is at all interested to lead 

conjugal life with the petitioner but there is no explanation to that effect, 

which shows that the respondent willfully staying in the house of her parents 

house apart from the company of the petitioner without any reasonable 

ground and thereby deserted the petitioner. hence, issue No. 4 is decided in 

affirmative.  

33.  Per contra there is no evidence to establish that the petitioner is a 

habitual drunker nor there is any iota of evidence that the petitioner and his 

family members tortured the respondent. Although the respondent stated that 

the sister and brother-in-law of the petitioner tortured her but there is clear 

evidence available on record that the brother-in-law of the petitioner is an 
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Engineer and serves at Duliajan and the sister of the petitioner lives with her 

husband at Duliajan. Being a serviceman, it is hardly possible for a service 

holder to visit the house of his in-laws very frequently. So, it is not believable 

that the married sister and brother-in-law of the petitioner tortured the 

respondent. Further, the respondent did not mention the name of her father-

in-law in the ejahar alleging any torture being committed on her by her father-

in-law. So far allegation of torture upon her by her mother-in-law is 

concerned, police even did not find prima facie case against the mother-in-law 

of the respondent to charge sheet her. Furthermore there is no allegation 

about demand of dowry from the petitioner and his family members. So, it 

became crystal clear that the respondent utterly failed to substantiate that her 

husband and in-laws tortured her. Hence, issue No.5 is decided in negative. 

I S S U E  No.6. 

34.  In view of the discussion and decision arrived in the foregoing issues it 

is apparent that the petitioner is successful to substantiate that he has been 

put in cruelty by the respondent and also he has been deserted by the Opp. 

Party without any reasonable ground and the Opp. Party in her evidence also 

categorically stated that she has not taken any decision during last one year 

for resuming conjugal life with the petitioner. 

In a decision the Hon‟ble Gauhati High Court reported in 1995(3) 

GLT 214 (Debabrata Bhaumik-Vs- Sarmishta Sau) has held that “If the Court 

after considering all the circumstances comes to a conclusion that a spouse is 

guilty of cruelty within the meaning of Section 13 (1)(ia)  of the Act and 

parties are not willing to continue their marital relation as it will not be 

possible for either party to live with other peacefully, there would be no 

justifiable reason to compel the parties to live together and prolong the 

strained marital relation….Para 9”. 
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35.  Herein this case petitioner on the grounds of cruelty and desertion 

prayed for dissolution of marriage with the respondent and the respondent is 

also not agreeable to lead conjugal life with the petitioner. So, both the parties 

are not ready to lead conjugal life with each other. 

 

 36.   Hence, on the ground of mental cruelty and desertion, the petitioner is 

entitled to get a decree of divorce. Accordingly this issue is decided in 

affirmative. 

I S S U E  No.7. 

37.  So far other reliefs are concerned, upon perusal of case record it 

appears that a separate Misc. (J) Case has been filed and in the said case an 

order for monthly maintenance and expenses for the proceeding has been 

granted. 

38.  So far permanent alimony is concerned, the respondent made no claim 

about the same in her written statements. It is admitted position that the 

petitioner is a contractual computer assistant whereas the respondent is 

working as lecturer in a college. So the respondent is in better footing than 

that of the petitioner so far financial aspects is concerned.   

39.  From the above discussion it appears that the respondent is self 

sufficient and no prayer even for permanent alimony is made as such no order 

of permanent alimony is warranted herein this case. Hence, no further relief is 

required to be granted to either of the parties. 

O R D E R. 

40.  In the conclusion the suit is decreed on contest. It is hereby declared 

that the plaintiff is entitled for dissolution of marriage between him and the 

Opp. Party/respondent by a decree of divorce. 
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41.  It is ordered that the marriage of the petitioner with the respondent is 

dissolved. 

42.  Parties shall bear their respective costs.   

43.  Judgment is delivered in the open Court preparing on separate sheets 

and tagged with the case record. 

44.  Prepare decree accordingly within the prescribed period of law. 

45.  Given under my hand and seal of this Court on this 23rd day of 

December,2021 at Sonitpur, Tezpur. 

     

       S. K. Ghosh, AJS 
      Additional District Judge(FTC) 
       Sonitpur, Tezpur.  


